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HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

16th September‟ 2017 

 

TITLE APPEAL NO. 7/2016 

   Sri Tarini Kanta Borah 

   Son of (L) Phatik Chandra Borah 

   Resident of village - Sarubhagia 

   Mouza – Chatial, PS - Jakhalabandha 

   Dist- Nagaon, Assam         

 --- Appellant/ Defendant No.1 

-Vs- 

    Smt. Chumi Borah 

   Wife of Sri Tarini Kanta Borah 

   R/o Flat No.5B, Basanta Kunj Apartment, 

   (Near Borthakur Mill Road) 

   PS- Ulubari, Guwahati - 07 

   Dist- Kamrup, Assam 

 --- Respondent/ Plaintiff  

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 11-01-2016 passed by the learned Munsiff No.1, Tezpur in Title 

Suit No.72 of 2010, decreeing the suit of the respondent/Plaintiff, came for final 

hearing on 07-09-2017. 

 



Page 2 of 17 

 

Counsel for Appellant :  

Counsel for Respondent  :  

JUDGMENT 

1) This appeal is against the judgment and decree dated 11-01-2016 

passed in TS No.72/2010 by Munsiff No.1, Tezpur. The plaintiff instituted the 

suit for cancellation of Sale Deed No. 1426/2010 fraudulently executed at the 

behest of defendant No.1 in favour of defendant Nos. 2 and 3 and cancellation 

mutation in the name of the defendants.  

 

Case of the Plaintiff/Respondent in the Suit:   

2) The plaintiff claimed that she is the legally married wife of defendant 

No.1 and their marriage was solemnized on 14-12-1985 and they have two 

daughters. Initially they used to stay at the permanent residence of defendant 

No.1 at Jakahalabandha, but since 2003 plaintiff shifted to Guwahati for quality 

education of their daughters. Plaintiff further stated that defendant No.1 used 

to neglect and torture her and during last four years stopped paying anything 

to the plaintiff or their daughters. The defendant No.1 used to consistently 

pressurized the plaintiff to transfer the land at Guwahati as well as at 

Jakahalabandha, however, the plaintiff opposed the same. On 10-04-2010 

defendant No.1 threatened the plaintiff to agree to transfer her land situated at 

Tezpur as well as at Jakahalabandha and wanted her to sign some papers and 

when she refused to do so, he threatened her with dire consequences and 

asked her to vacate the residence at Guwahati. Having no other option, the 

plaintiff sought protection under the Domestic Violence Act, 2005 and in the 

said case defendant No.1 was prohibited to commit further domestic violence 
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on the plaintiff to alienate or transfer the flat – residence.  

 

3) On 10-08-2010 the plaintiff came to know that defendant No.1 sold the 

land at Tezpur on 04-08-2010 to defendant Nos. 2 and 3 in collusion with the 

father of defendant Nos.2 and 3 and an unknown woman. The lady 

impersonated the plaintiff and executed the registered sale deed No.1426/10 

and though a photograph was affixed on the sale deed, however, plaintiff is 

unable to identify her. Interestingly, the defendant No.1 has identified someone 

else as Chumi Bora, wife of defendant No.1. The plaintiff also found that there 

is a lock at the gage of the land illegally sold to the defendants. Thus, the 

plaintiff filed an FIR at Tezpur PS (Tezpur PS Case No.769/10) and it was 

registered u/s 114/ 128 B/403/416/420/468/511/34 IPC. The plaintiff further 

stated that the land sale deed No.1426/10 has been executed by fraudulent 

means and the signature and the thumb impression are of an impersonator and 

not of the plaintiff. Hence, the present suit was filed with the following prayers: 

(i) Decree for cancellation of sale deed No.1426/10 with 

impounding of the original deed;  

(ii) Consequential relief of cancellation of mutation, if any, in the 

name of defendant Nos. 2 and 3 on the strength of the forged 

sale   deed;  

(iii) Cost of the suit;  

(iv) Any other relief(s) as the Court may deem fit and proper.     

 

Case of the Defendant/Appellant in the Suit:   

4) Defendant No.1 contested the suit and claimed that there is no cause of 
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action, that the suit is not maintainable in its present form & that the suit is 

bad for mis-joinder of parties. The defendant No.1 also claimed that Smt. Sumi 

Borah, daughter of Chandra Borah, is the legally married wife of defendant 

No.1 and they got married on 12-12-1983. She was the actual owner, pattadar 

and occupier of the suit land, which was purchased by defendant Nos. 2 and 3. 

It was claimed that Smt. Sumi Borah purchased the suit land vide registered 

sale deed No. 1561/1999 dated 15-09-1999 and she has duly mutated her 

name in the Jamabandi. Hence, it was claimed that the suit is bad for non-

joinder of Sumi Borah, daughter of (L) Chandra Borah.  

 

5) The defendant No.1 denied that the plaintiff is his legally married wife 

and it was claimed that his wife Sumi Bora was unable to procure a child for 

which defendant No.1 was forced to kept the plaintiff at his residence as his 

concubine and due to this unlawful living with the plaintiff, two daughters were 

born. Though the plaintiff was not legally married wife however defendant No.1 

used to maintain the plaintiff and her two daughters. To facilitate proper 

education of the daughters, defendant No.1 even purchased a flat in Guwahati 

in 2005 and shifted the plaintiff and the two daughters by spending huge 

amount of money for their maintenance. The defendant No.1 also opened bank 

accounts for the plaintiff and for their maintenance. Defendant No.1 absolutely 

denied that he ever tortured the plaintiff or that the land in question belonged 

to her. It is a fact that the plaintiff filed domestic violence case against him but 

it was totally baseless and concocted.  

 

6) The defendant No.1 further claimed that taking advantage of same 
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name with defendant No.1‟s illegally married wife, the plaintiff has been 

illegally claimed that the property belongs to her. The property never belonged 

to the plaintiff and is actually of defendant No.1‟s legally married wife Smt. 

Sumi Bora and she had validly sold the same to defendant No.2 and 3 vide 

registered sale deed in presence of witnesses and delivered possession. 

Defendant No.1 further claimed that plaintiff trespassed into the land and stole 

bricks in the month of September‟2010 for which the defendant No.1 had to 

lodge an FIR at Mahabhairab OP. The plaintiff has no right, title and interest 

over the property and has no right to sue for cancellation of sale deed 

No.1426/10 and for cancellation of mutation. Hence, it was prayed that the suit 

be dismissed.  

 

7) Defendant Nos. 2, 3 and 4 received summons, but they remained 

absent without steps and therefore vide order dated 05-10-10 the suit 

proceeded ex-parte against them. On 16-07-2011, the defendant Nos. 2, 3 and 

4 appeared and prayed for vacating the ex-parte order, however, their prayer 

was rejected. Perusal of record shows that vide order dated 16-02-2013, the 

trial Court allowed the prayer of the plaintiff for impleading Utpala Baruah as 

defendant No.5 and summon was issued to her. On 06-07-2013 Utpala Baruah 

as defendant No.5 entered appearance and sought time for submission of WS, 

however, she did not appear on the next date and therefore, suit proceeded 

ex-parte against defendant No.5 Utpala Baruah on 02-08-2013.       

 

8) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 
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1. Whether the suit is maintainable? 

2. Whether the suit is bad for non-joinder of necessary parties? 

3. Whether the plaintiff is the legally married wife of defendant   

No.1? 

4. Whether the plaintiff is merely a concubine of defendant No.1? 

5. Whether the plaintiff is entitled to the decree as prayed for? 

After hearing both the sides and going through the materials available on 

the record, respondent‟s/plaintiff‟s suit was decreed.  

Grounds for Appeal: 

9) Being aggrieved with the Judgment and decree passed by the trial court 

the Appellant/defendant No.1 preferred this appeal. It was prayed that the ld. 

Trial Court failed to comprehend the relationship between the plaintiff and the 

defendant No.1 and the plea laid down in the WS and deposition of defendant 

No.1. Defendant No.1 is the only person who can say whether he married two 

women and who was his first wife. It was further claimed that the trial Court 

failed to consider the trauma, suffering and negligence and frustration of the 

first wife of defendant No.1.  

 

10) The appellant in the ground of appeal had argued on behalf of 

defendant No.5 about her mental and emotional anguish and the trial Court 

failed to appreciate and it was further stated that the plaintiff refused to accept 

her status as concubine and had lodged false case against the defendant No.1 / 

appellant to put undue pressure on him. It was further alleged that the plaintiff 

has no financial capacity to pay any plot of land and therefore the property 

being that of the plaintiff does not arise. It was further prayed that in a suit for 
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cancellation of any instrument, the instrument must be declared void or 

voidable and plaintiff must establish that if the instrument is not cancelled it will 

cause injury. The trial Court has no jurisdiction to cancel the same. It was 

further prayed that the possession has already been delivered to the vendee on 

execution of sale deed and unless the plaintiff prays for recovery of possession, 

the sale deed under no circumstances can be cancelled. It was also prayed by 

the appellant that the marriage certificate and the photographs have not 

proved fake and forged, the marriage between the plaintiff and defendant No.1 

on 14-12-1985, is illegal. Further more, Issue No.3 and 4 are unnecessarily 

framed. It was prayed that the impugned judgment and decree be dismissed.     

DISCUSSION, DECISION AND REASONS THEREOF: 

11) Heard both sides minutely and have gone through the materials 

available on record. As to Issue No.2 (non-joinder of necessary parties), the 

plaintiff had subsequently impleaded Utpala Baruah and therefore this issue 

had become defunct. As for Issue Nos. 3 and 4, I am of the considered opinion 

that these issues are not really relevant to the relief claimed by the plaintiff and 

therefore it is hereby struck off. During appeal hearing, it was seen that two 

essential issues have not been settled by the ld. trial Court, which are essential 

for proper adjudication of the suit, same being, “Whether the registered sale 

deed No.1426/10 is for sale of a property owned by the plaintiff or by 

defendant No.5?” & “Whether the sale deed No.1426/10 was fraudulently 

executed without the knowledge and consent of the true owner?” These issues 

were settled as Issue Nos. 6 and 7 after consultation with both sides & both 

the appellant and the respondent‟s counsel have stated that there is ample 
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material on record on both these issues and they are willing to go ahead with 

the appeal hearing on these two issues. Accordingly, the additional issues were 

framed, same being:  

Issue No.6: Whether the registered sale deed No.1426/10 is for 

sale of a property owned by the plaintiff or by defendant No.5.  

Issue No.7: Whether the sale deed No.1426/10 was fraudulently 

executed without the knowledge and consent of the true owner?  

 

ISSUE NO.1: Whether the suit is maintainable? 

Decision of Ld. Munsiff in the Impugned Judgment: 

12) Ld. Munsiff observed that the written statement lacks any specific 

averment as to how the suit is not maintainable and in absence of 

specific averments the suit is maintainable. Furthermore, the pleadings 

of the parties fail to disclose any procedural defect barring the 

jurisdiction of the Court to try the suit. Hence, issue no.1 was settled in 

favour of the plaintiff/respondent. 

 

Argument forwarded by the appellant/defendant:    

13) Ld. Appellant counsel argued that plaintiff for cancellation of sale deed 

no.1426/2010 filed the suit, however, cancellation of sale deed is consequential 

relief & firstly, the declaration must be obtained that the sale-deed is null and 

void. If the instrument is not declared null and void, then how can a court 

cancel an instrument? 
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Argument forwarded by the Respondent/Plaintiff:    

14) It was argued that plaintiff/respondent has asked for cancellation of the 

sale deed because its fraudulent & there is nowhere in CPC which says that 

cancellation of sale deed is consequential. Furthermore, the plaintiff is the right 

person to decide what is primary relief required by her and what are the 

consequential reliefs. Here the primary relief prayed was cancellation of sale 

deed and consequential relief was cancellation of mutation. There is nothing 

that makes the suit not maintainable. 

 

My Decision & Reasons Thereof:    

15) Perusal of the written-statement shows that the appellant/defendant 

had never taken the plea in the written-statement that that the cancellation of 

a sale-deed is only a consequential relief and without prayer for declaring the 

sale-deed null and void the suit becomes not maintainable. Thus, in absence of 

the said plea in the pleading the appellant/ defendant no.1 cannot agitate it 

now in the appeal stage without any good grounds. I have gone through the 

pleadings and I failed to find anything that makes the suit not maintainable. 

Hence, the decision of ld. Munsiff in issue no.1 is not interfered with. 

 

Issue No.6: Whether the registered sale deed No.1426/10 is for 

sale of a property owned by the plaintiff or by 

defendant No.5?  

Issue No.7: Whether the sale deed No.1426/10 was 

fraudulently executed without the knowledge and 

consent of the true owner? 
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Argument forwarded by the Appellant/Defendant:    

16) Ld. Appellant counsel argued that defendant no.5 is the appellant/ 

defendant no.1‟s wife and he is the best person to say who is his wife and 

other than him no one can actually know who his wife is. Husband/defendant 

no.1 purchased the property in name of the wife/defendant no.5 and therefore, 

the property was not the defendant no.5‟s self-acquired. The plaintiff knew 

about the Sumi (the executant) being the wife of the defendant no.1 but the 

conflict started when the husband/defendant no.1 didn‟t buy the Guwahati flat 

in her name. Defendant no.5 being the actual owner she knew about the sale 

and signed willingly. Furthermore, the plaintiff couldn‟t establish that the land 

that was sold is hers. By Ext.A defendant no.5 had proved that she bought the 

land that was sold. The person who has the original title deed will obviously be 

the person who is the owner. There are 3 witnesses to the sale deed by which 

defendant no.5 purchased the land. The marriage certificate between 

defendant no.5 & defendant no.1 is Ext.H & her name is shown as „Sumi‟. 

   

Argument forwarded by the Respondent/Plaintiff:    

17) Ld. Respondent counsel argued that No ID submitted by the defendant 

no.1 to prove that his legally wife/defendant no.5 is known as Sumi. Defendant 

no.5 didn‟t even contest the case. Defendant no.5 went by the name of Utpala 

in all her official documents, except for the sale deed.All the documents 

submitted before BSNL (Ext.4) are in the name of Utpala Bora, all documents 

submitted by defendant no.5 for Unoyan Samittee was always as Utpala Bora 

(Ext.9 of 138 pages) & this documents spanning from 2004 till 2013. Not a 
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single document produced to prove that Sumi Bora & Utpala Bora are one and 

the same person. Defendant no.2 & 3 were the purchasers and defendant no.4 

identified them but the suit proceeded exparte against defendant no.2-4 & 

against defendant no.5 on 02-08-2013. The liability was on defendant no.1 to 

prove that defendant no.5 name is also Sumi, but failed to do so. 

 

18) PW1 Korobi Bora is plaintiff‟s own sister-in-law & she mentions that in 

1999 sweets were distributed as plaintiff bought land. She also asserted that 

plaintiff was married to defendant no.1 and the defendant no.5 is an 

impersonator. No suggestions anywhere in the cross-examination that marriage 

between defendant no.1 & defendant no.5 was solemnized. PW2 is plaintiff‟s 

sister she never saw or heard of any other woman in defendant no.1‟s life. PW3 

is plaintiff‟s tenant he never saw or heard of any other woman in defendant 

no.1‟s life. PW4 is plaintiff & with Court‟s permission she depose after other 

witnesses. PW4 submitted Ext.4 as her ID. Ext. I is marriage with plaintiff & 

defendant no.1 admitted it.  Ext.E is bank account with plaintiff but appellant 

has no such account with defendant no.5. Ext.F is Gramin Vikas A/c in name of 

plaintiff but in possession of appellant. This is a 20 yrs old passbook. 

Interestingly, appellant says during cross-examination that he heard from other 

people that defendant no.5 is associated with the NGO. He doesn‟t know how 

she was related to the NGO, though she is allegedly married to appellant since 

1983. Ext.L is the AD card received from Court where defendant no.5 has 

signed as Utpala Bora. U/s 103 & s.105 Evidence Act the burden was in the 
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appellant to prove that defendant no.5 is Sumi as he claimed that she is his 

wife and the person who executed sale deed, however, he failed to do so. 

 

My Decision & Reasons Thereof:    

19) Ext.1 is the sale deed under scrutiny. The land described in Ext.1 is 

same as that described in Ext.A (Sale Deed No.1561/1999 dated 15-09-1999) 

by which the land was purchased by Smti. Sumi Borah, W/o Sri Tarini Kanta 

Borah. Ext.B is the Mutation Certificate for the said land and Ext.C is the 

Jamabandi copy. The problem that arose before the Court is that the defendant 

no.1 Sri Tarini Kanta Borah claims that plaintiff is not his wife and rather his 

concubine and not the owner of the land mentioned in Ex.A-C, and rather 

defendant no.5 is his wife who is the actual owner of the land, and therefore, 

the sale deed (Ext.1) is valid. Another reason for this confusion is the fact that 

in Ext.A-C the name is written in Assamese and when translated to English it 

can take the form of both Sumi & Chumi.  

 

20) This Court is not going to go into the question as to who is wife, or who 

isn‟t because that is not the subject-matter of this suit. What I am interested in 

finding out and which hi believe is the main issue, is whether plaintiff or 

defendant no.1 is the Sumi Borah mentioned in Ext.A-D and who allegedly sold 

the land vide Ext.1. Plaintiff has submitted her PAN Card (Ext.3) where she is 

mentioned as Chumi Borah, W/o Sri Tarini Kanta Borah. The Court documents 

(Ext.2 series) names plaintiff as Chumi. On the other hand, defendant no.5 is 

known as Utpala Bora, D/o (L) Chandra Borah in all her government and 
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important documents & she failed to forward any document where she has 

been shown as Sumi Borah, W/o Sri Tarini Kanta Borah. For this one 

controversial document (Ext.1 Sale Deed) Utpala Bora has become Sumi Borah 

without any rhyme or reason. I can no logical answer for the same. Ld. 

appellant counsel did come-up with an answer though, and he stated that 

Utpala Bora‟s nickname is Sumi and the defendant no.1 always knew her as 

Sumi, so when he bought the land for her he registered it as Sumi. This 

reasoning submitted by ld. appellant counsel sounded so illogical and absurd 

that I refuse to accept this explanation.  

 

21) Under the given circumstances, I hold that all evidences point to the 

fact that the registered sale deed No.1426/10 is for sale of a property owned 

by the plaintiff & it was fraudulently executed without the knowledge and 

consent of the plaintiff. Hence, issue no.6 & 7 are settled in favour of the 

plaintiff/respondent. 

 

22) In view of the above discussions and decisions, I do not find any reason 

to interfere with the impugned Judgment and Decree dated 11-01-2016 passed 

by the learned Munsiff No.1, Tezpur, in Title Suit No. 72 of 2010. Hence, the 

appeal is dismissed and the Judgment and Decree dated 11-01-2016 is 

upheld. 

23) Prepare a decree accordingly. 

The appeal is disposed of on contest. 

Send down the Case Record, alongwith a copy of this judgment to the ld. 
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Court. 

 

Given under my hand & seal of the Court on the 16th September‟ 2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                       Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno.      

 

 

 

 

 

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE  
Plaintiff Witnesses:    

i) PW-1   : Karabi Borah 

ii) PW-2   : Chayanika Bora 

iii) PW-3   : Pradip Mahanta 

iv) PW-4   : Chumi Bora 

  

Plaintiff Exhibits:    

i)  Ext.2 : Complaint filed before Hon‟ble CJM, Sonitpur 

ii)  Ext.(1) to 2(7) : Signature of plaintiff 

iii)  Ext.2(8) : Certified copy of FIR 

iv)  Ext.2(9) : Order sheet of GR No.1578/10 

v)  Ext.3 : PAN Card 

vi)  Ext.5 : Letter dated 12-07-2010 of Protection Officer 
together with copy of order passed by Judicial 
Magistrate, 1st Class, in D.V. 119M/10 

vii)  Ext.6 : Certified copy of C.R. case No.649/2011 filed 

before Hon‟ble CJM, Nagaon 

viii)  Ext.7(1) : Certified copy of statement Karabi Borah 

ix)  Ext.7(2) : Certified copy of Smt. Nirmali 

x)  Ext.8(1) : Letter forwarded by Sub-Divisional Engineer 

(legal) BSNL Nagaon No.NGG/Legal/RTI/2013-

14/4 dated 10-05-2013 

xi)  Ext.8(2) : Receipt dated 17-05-2004 

xii)  Ext.8(3) : Application and forms submitted by Ms. Utpala 

Bora for taking mobile connection 

xiii)  Ext.8(3)(A)(i) : Signature of Utpala Bora 

xiv)  Ext.8(3)(i) : the photograph affixed in Ext.8(3) 

xv)  Ext.9(1) : Letter No. RFS 2058/1997-98/34-A/168 dated 

29-06-2013 written by Registrar of Firm dated 

29-06-2013 for dispatching the documents of 

Sonali Gaon Unnayan Parishad Samity Nagaon. 
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xvi)  Ext.9(2) - 9(21) 

  

: Application for registration of society of Sonali 

Gaon Unnayan Parishad Samity Nagon 

xvii)  Ext.9(22) to 

9(68)   

: Application for renewal of registration of 

aforesaid Sonali Gaon Unnayan Parishad Samtiy 

Nagon 

xviii)  Ext.9(69) to 

9(125) 

: Renewal application and forms submitted on 15-

11-07 by Sonali Gaon Unnayan Parishad Samity 

Nagon 

xix)  Ext.9(126) to 

9(132) 

: Application for changing the name of Sonali 

Gaon Unnayan Parishad Samity Nagon to society 

for Diabetic Care Centre dated 25-04-2013 

xx)  Ext.10 : Letter No. RFS 2058/1997-98/28/371 dated 27-

02-13 

xxi)  Ext.11 : Letter No. RFS 2058/1997-98/29/393 dated 19-

03-13 

xxii)  Ext.12 : Reply dated 29-03-2013 Smt. Utpala Bora 

 

Defendant Witnesses: 

i) DW-1  : Tarini Kanta Bora 

ii) DW-2  : Sri Sarat Ch. Saikia 

 

Defendant’s Exhibits:    

i) Ext.A  : Sale deed bearing No.1561 dated 15-09-1999 

ii) Ext.B  : Mutation Certificate No. TRC/3424 dt. 16-06-2010 

iii) Ext.C  : Jamabandi copy  

iv) Ext.D  : Revenue paying receipt 

v) Ext.E  :Pass Book of United Bank of India 

vi) Ext.F & G :Pass Book of Assam Gramin Bikash Bank  

vii) Ext.H  :Marriage certificate issued by Marriage Officer of Nagaon 

viii) Ext.I(i) to (iv) : Photograph of marriage 

ix) Ext.I(ii) : Photograph of marriage 
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 (Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 


